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EDITORIAL NOTES. 


WE REPORTED last month a decision of Vice Chancellor Van 
Fleet on a motion to remove from a final decree a letter from the 
defeated counsel, saying, ‘‘I am satisfied with the decree as you have 
drawn it.”” We said we thought the decision was wrong ; but the 
Albany Law Journat calls it ‘‘a remarkable instance of the child- 
ish helplessness of a court of equity to do right in a matter of prac- 
tice,’’ and says, that it is no wonder many of the New Jersey law- 
yers want to berid of chancery. Now we wish to say in the first 
place that we are satisfied that we have done injustice both to the 
court and the counsel in the report of the case; to the court, because 
we omitted to say that one of the reasons given for the decision, 
was that there was no proof before the court, nothing but the state- 
ment of counsel, that the letter was intended for any other purpose 
than that for which it was used, and also in omitting to say that the 
letter contained the words, ‘‘and I consent that the decree be signed 
asdrawn.’’ And we have done injustice to counsel in saying that he 
attached the letter, for it now appears that the Vice Chancellor 
himself fastened the letter to the decree. 

We still think the Vice Chancellor should not have refused the 
motion, but should have taken proofs and examined the ques- 
tion on its merits and not have left it for the Court of Appeals, 
where the purpose of the letter cannot be inquiredinto. The ques- 
tion is not of much importance, but the decision even as we report- 
ed it certainly does not justify the harsh language of the Albany 
Law Journal and its attack upon the Court of Chancery. The 
decision was in no sense an instance of the helplessness of a court 
of equity to do right in a matter of practice. The case was not de- 
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cided on any rule of practice, but upon the Vice Chancellor’s opin- 
ion as the scope and effect of written agreements and his idea of his 
duty to parties whose rights are secured by them. There was noth- 
ing in the whole affair peculiar to a court of equity. The same 
thing might have occurred in any court and the decision depended on 
no rule of the Court of Equity, but entirely on the judge’s motion 
of how to deal with a letter relating to this form of the decree. 

Whatever defect there may bein the Court of Chancery, we 
maintain that it is not helpless, but very powerful to do right in 
matters of practice. It is hampered by few statutes and few rules, 
and, given a purpose in the Chancellor to do justice rather than 
discuss technicalities, there isno court more able to do right in 
matters of practice and to use its practice soas to do right. This 
certainly is the purpose of the New Jersey court, and the present 
Chancellor has simplified the practice very much, modifies it 
from time to time so as to make it more simple and efficient, and the 
Vice Chancellor co-operates with him in using the practice for the 
purpose of getting at the very right of a case. A court that is 
not bound by a code of practice may be unwilling, but it is never 
helpless to do right in matters of practice, but courts that are 
bound by a code may be compelled to do injustice in a particular 
case. If the New Jersey Rules of Practice were all enacted into 
statutes, injustice would have to be done in many cases in which 
the courts now relax the rule for the sake of avoiding the injustice. 
The rules are of the court’s own making, and the courts can relieve 
parties from the consequence of disobedienve, but statutes are of 
superior authority to the courts, and a good general rule mariy com- 
pel the courts to do injustice in peculiar cases. The question of 
practice becomes under a code the first question to be decided. 
The controversy cannot be determined on its merits until the ques- 
tion of practice under statute is determined; while courts practicing 
under traditions or rules of their own may treat the question of 
practice as of small importance and go at once to the merits of the 
case. 

As a matter of fact we say,confidently, that there-are not one half 
as many cases on practice argued in New Jersey in proportion to 
the litigation as there are in New York, and we venture to say that 
anyone (with a smattering of Latin and law French) can learn 
our practice more easily than that of New York and it is certainly 
more simple in spite of the variety and antiquated appearance of 
our forms of action. 





THERE SEEMS to be some uncertainty as to whether a commis- 
sioner of deeds has the authority to take an affidavit in New Jer- 
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sey. The act of Mar. 27, 1874, Rev. p. 740, giving the authority 
to various officers, did not name the commissioner. By the act of 
Mar. 31, 1875, Rev. p. 741, it was provided that the former act 
should be amended by inserting the words, ‘‘ or any commissioner 
of deeds.’’ Then on Mar. 12, 1880, after the amendment to the 
constitution providing that no act should be amended by reference 
to its title merely, but that the section to be amended should be 
inserted ip words at length, it was desired to add ‘the clerk of 
any city,’’ to the list of officers empowered to take affidavits,and ac- 
cordingly an act was drawn entitled, ‘‘A further supplement to an 
act entitled, ‘An act relative to oaths and affidavits, approved Mar. 
27, 1874,’’’ and the draftsman very naturally took the old act as 
it appeared in the revision and copied it as it was, without observ- 
ing the amendment of 1875, and inserted the words, ‘‘ or any com- 
missioner of deeds,’ and so the Legislature declared that the orig- 
inal act should be amended as it was then written... Now does this 
repeal the amendment of 1875% It may be safely said that there 
was no such intention. It is evident that the only intention 
was to add the words, ‘the clerk of any city,’’ and the Leg- 
islature used the clumsy method provided by the constitution. 
But legislative intention must not be gathered from any practical 
knowledge of the careless way in which bills are drawn and passed, 
but from the words of the statute, and the words certainly are that 
the act shall read as follows, and it omits commissioners of deeds; 
but on the other hand it may be said that acts are not to be readi- 
ly held to be repealed by implication, and that if the intention 
had been to repeal this act the Legislature would have declared 
that the act of 1874, as amended by the act of 1875, should be fur- 
ther amended so as to read as follows. The best remedy is for the 
Legislature to amend the act again so as to include commissioners, 
and in the meantime commissioners had better abstain from taking 
affidavits. 





Tue Newark Sunday Call says: ‘‘In declaring the validity of 
the Mechanics’ lien law and defining its merits, Judge McDermott 
has done the workingmen of the state a great service. Probably 
nothing on the statute books is clearer, and yet nothing has been 
more misapprehended than this law.’’ The learned judge will be 
much surprised to hear that he has declared the validity of this 
old statute or defined its merits. We should be sorry if none of 
our statutes were clearer than this one, but there is one point on 
which this act is clear, and that is, that if a workman gives notice 
to the owner to pay him a sum due him from the contractor, 
the owner becomes liable directly to the workman, and it is well 
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settled that no assignment by the contractor will affect this liabil- 
ity. It was by a decision to this effect that Judge McDermott is 
said to have declared the validity of the mechanics’ lien law and 
done a great service to the workingmen. The case was Schuléz v. 
Wilson in the Jersey City District Court, and the report of it in 
the Sunday Call is as follows: 

‘“The defendant in the case was Joseph Wilson, who made a 
contract with Norris H. Geile to build a house. One of the condi- 
tions was that Geile should not receive his first payment until the 
building was roofed in. Martin Schultz was one of three journey- 
men carpenters employed by Contractor Geile. When $38.75 was 
due Schultz he gave formal notice to Wilson, in accordance with 
the mechanics’ lien law, to withhold from Geile $38.75 and pay it 
to him. Wilson refused to do so. Schultz then brought suit 
against Geile and got judgment for the full amount. This judg- 
ment was obtained on August 13. In the meantime Geile made an 
assignment of his contract to R. P. Francis & Son, signing a full 
release to Wilson from all claims in connection with the building. 
Schultz and the other journeymen who had brought suit being 
unable to collect their judgments from Geile, brought suit against 
Wilson. Judge McDermott decided in their favor for the full 
amount and costs. In his decision the Judge said: ‘A contractor 
cannot surrender a claim to money earned, and thereby defeat 
recovery by a claimant under the mechanics’ lien law.’ ”’ 





Aldrich v. Inhabitants of Graham, Supreme Judicial Court of 
Maine, 1 Eastern Rep. 398, was an action, very common in the 
Eastern states, foradefect ina highway. In order to recover dam- 
ages arising from such a defect, the defect must be the sole cause 
of the injury. If imperfect harness, careless driving, or any like 
cause combine with the defect of highway to produce the injury, 
the town is not liable; and if a horse gets beyond the control of 
the driver the town is not responsible. In the present case the 
horse, being well broken and carefully driven, suddenly shied 
while he was crossing a bridge, and in so doing he broke through 
the bridge, struggled, and went over the railing with the wagon 
into the stream below. The court held that a horse suddenly shy- 
ing, and at that moment striking the defect in the highway, could 
not be considered as uncontrollable, and that the shying of the 
horse was not such a proximate cause of the accident as to relieve 
the town from liability. The true rule seems to be that laid down 
by the Queen’s Bench of Upper Canada, in Sherwood v. City of 
Hamilton, 37 Up. Can. Q. B., where it was held that where two 
causes combine to produce the injury, both in their nature prox- 
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imate—the one being the defect in the highway, and the other 
some occurrence for which neither party is responsible, the cor- 
poration is liable, provided this injury would not have been sus- 
tained but for the defect in the highway. See note to 1 Eastern 
Rep. 400 and cases cited. 





ANOTHER case in which the spontaneous movement of a horse is 
considered with respect to the cause of an accident is Lowery v. 
Manhattan R. Co., Ct. of Appeals, N. Y., May 8, 1885. 1 North- 
eastern Rep. 608. In this case fire fell from a locomotive of the 
defendant upon a horse attached to a wagon in the street below 
and upon the hand of the driver. The horse became frightened 
and ran away, and the driver attempted to guide his movements 
and drive him against a post of the elevated railroad, so as to stop 
him. Failing in this he intentionally turned the horse and at- 
tempted to run him against the curbstone to make it heavy for 
him and so arrest his progress, but the wagon passed over the 
curbstone, threw the driver out and ran over and injured the plain- 
tiff. The injury was not caused directly, but through the means 
of the horse and driver, both of whom were smarting under the 
sudden pain caused by the act of the defendant. The court held 
that the defendant’s negligence was not too remote a cause of the 
injury, and that the defendant was liable; that the actions of the 
horse and of the driver were both spontaneous and the natural and 
almost inevitable result of the defendant’s negligence. The court 
referred to Scott v. Shepherd, the famous squib case, and said that 
no distinction was to be made in the fact that the defendant’s ac- 
tion was negligent instead of wilful. 





Craigie v. Hadley, Receiver, May 5, 1885, 1 Northeastern Re 
porter 537, it was decided by the Court of Appeals of New York 
that a person who has innocently deposited drafts in a bank, 
known by its officers to be insolvent, just before its doors are 
closed, is entitled to have the drafts back again or receive their 
proceeds, and that neither the creditors nor the receiver of the 
bank have any equity to have them applied to the payment of the 
obligations of the bank. 

Judge Andrews said: ‘‘The drafts, for the proceeds of which 
this action is brought, amounting to $14,793.37, were deposited by 
the plaintiffs in the usual course uf business with the First Nation- 
al Bank of Buffalo, between 2 and 3 o‘clock in the afternoon of the 
13th day of April, 1882, and were credited in the plaintiffs’ pass 
book and on the books of the bank to their account. The bank 














204 THE NEW JERSEY LAW JOURNAL. 





closed its doors at the usual hour on that day and never opened 
them afterwards. It turned out that the bank was irretrievably 
insolvent, owing debts to the amount of $1,300,000, with assets not 
exceeding in value 40 per cent. of that amount, and had been so 
insolvent for months before its failure. It does not admit of ques- 
tion that the condition of the bank was such that, if it were known 
to its officers and agents charged with the direction and manage- 
ment of its affairs, a gross fraud was perpetrated on the plaintiffs: 
in permitting them, in reliance upon its supposed solvency, to 
make the deposit in question. The bank was not only irretriev- 
ably insolvent, but it had apparently given up the struggle to 
maintain its credit before the deposit was made. Its drafts had 
gone to protest on the 12th, and it was manifest that a condition 
of open insolvency must immediately ensue. The acceptance of 
the deposit, under those circumstances, constituted sucha fraud 
as entitled the plaintiffs to reclaim the drafts or their proceeds. 
See Anonymous case, 67 N. Y. 598. The presumption that the 
managing officers and agents of the bank had notice of its condi- 
tion arises from the circumstances. They could not have been ig- 
norant without imputing to them gross inattention to its affairs. 
It was, moreover, admitted on the trial that the entire control and 
management of the bank was, in fact, intrusted to and conducted 
by its president; and it is clearly shown that he was familiar with 
the desperate condition of the bank at the time and for many 
weeks before the deposit was made.’’ And the judge added that 
this was not a preference of one creditor over another, which is 
forbidden by the National Bank Act, because the plaintiffs do 
not claim under a transfer from the bank but under their original 
title. They are not seeking to enforce any right as creditors of 
the bank, but to reclaim their own property obtained by fraud. 
This decision does not seem to be expressly restricted to a case 
where the actual drafts were in the bank when the doors were closed, 
but if it goes beyond that we do not see how it could stop short of 
all the deposits made during the months or even yearsin which the 
bank was known by its officers to be hopelessly insolvent. The re- 
port of the case contains nothing but the opinion, and no doubt a 
statement of the facts would show clearly that the drafts were still 
in the bank. A similar decision in such a case as this was render- 
ed by Judge Nixon in Balbach v. Frelinghuysen, Receiver, March 
8, 1883, 6 N. J. Law Jour. 105. The judge held that when a check 
is deposited in a bank for collection and the bank gives, credit for 
it upon its books, the check does not become absolutely and under 
all circumstances the property of the bank ; that if the bank fails- 
while the check is still in its hands and before it has been sent out 
for collection, it may be recalled by the depositor, and if in such 




















EDITORIAL NOTES. 295 


a case a receiver is appointed for the bank and the depositor demands 
the check of him, he ought to charge the account of the depositor 
with the amount and return the check to him. 

On the subject of notice to the officers as notice to the bank, 
Judge Nixon held, that knowledge of insolvency of a bank on the 
part of its officers is not sufficient to avoid a deposit for fraud un 
less the evidence clearly shows that the directors who represent the 
corporation had also such knowledge. 








AN important limitation of the doctrine of these cases appears 
in the decision of Judges McKennan and Nixon in People’s Bank 
of New York v. Frelinghuysen, Receiver, U. 8. Circuit Court, D. 
N. J., Sept. 23, 1884. No opinion was filed, but a decree was 
entered dismissing the bill, after the case had been argued for the 





plaintiff by Mr. Cortlandt Parker, and for the defendant by Mr. A. 
Q. Keasbey and Mr. John R. Emery. ' The suit was a bill in 
equity filed in Court of Chancery and removed to the U. 8S. Circuit 
Court. The bill alleged that the Mechanics’ Bank of Newark had 
been for many years the collecting agent of the plaintiff, and that 
the course of business had been that checks on New Jersey banks 
and other securities deposited with the plaintiffs by their custom- 
ers were forwarded to the Mechanics’ Bank daily, which thereupon 
proceeded to collect the same and remitted the proceeds thereof 
and made returns of collections every fortnight; that the business 
was carried on in this way until three o’clock of Saturday, Oct. 
29, 1881, but that the Mechanics’ Bank failed to resume business 
on the following Monday morning; that the bank had really been 
insolvent many years, as was known to the cashier, but that 
the insolvency was sedulously concealed through the fault not only 
of the cashier, but also of the directors who ought to have known 
it even if they did not; that the plaintiff, thus induced to confide in 
the solvency of the bank, sent to it for collection a large number 
of notes and drafts on or before Oct. 29, 1881, amounting to $26,- 
938.74, many of which remained uncollected when the bank was 
closed, and these, it was insisted, by reason of the custom 
and course of business (remittances being made fortnightly after 
collection made, ) formed a special deposit in the bank as collecting 
agent, and not an ordinary debt, and the bill prayed that the pro- 
ceeds of said checks and drafts, even if received on or before the 
29th of October, might be declared not to constitute an ordinary 
debt, but to be in the nature of a special deposit, and that these 
proceeds, and especially those received by the agents of the govern- 
ment after the failure, constituted no part of the assets of the bank, 
and that no creditor was entitled to any benefit thereof, and that the 























296 THE NEW JERSEY LAW JOURNAL. 


receiver might be restrained from collecting these securities or com- 
mingling their proceeds with the assets of the bank, and also that 
the receiver should pay over the proceeds to the complainant and 
assign to it all drafts and securities remaining uncollected. 

It was alleged in the answer and appeared in the proofs that the 
plaintiff bank charged the Mechanics’ Bank with every draft sent 
over and credited it with remittances made from time to time, the 
remittances being made in bulk at certain fixed intervals, and 
whether collection had been made or not. 

The answer insisted that the drafts and securities were part of 
the assets of the bank, and that the claim of the plaintiff was only 
an ordinary debt to be dealt with by the receiver like other debts. 

Upon hearing the bill, answer and proofs, the court, after taking 
time to advise, dismissed the bill. 





In Lockwood Company v. Lawrence, Sup. Jud. Court, Maine, 
April 22, 1885, it appeared that several respondents, acting separ- 
ately and independently of each other, deposited the refuse 
material and debris arising from the operation of their saw-mills 
into the same stream, whence, by the natural current of the water, 
it was carried down the stream and became one indistinguishable 
mass before reaching the complainant’s premises, where it created 
the nuisance and inflicted the injuries complained of, and it was 
held, upon a bill in equity for perpetual injunction, that the 
several acts of the respondents might be joined in the same bill to 
restrain the nuisance. ; 

The court held that nuisances and injuries affecting waters, 
including the obstruction, diversion and polluting of streams, 
afford sufficient ground for equitable interference, without first estab- 
lishing the fact of the nuisance by a suit at law, where the injury 
is irreparable or where adequate compensation therefor cannot be 
obtained at law, and that the law does not lay down any fixed rule 
for determining what is a reasonable use of the water of a stream 
by a riparian owner. It is such reasonable use as will not interfere 
with a like reasonable use by all others affected by his acts, and 
must depend upon the circumstances of each particular case. 





In a late case in the Essex Circuit Judge Depue gave a decision 
on an interesting point. The case, Snowden v. Dodd, was an 
action in case for damages sustained by plaintiff last Winter, by 
falling on ice which had formed on the sidewalk in front of defend- 
ant’s house. The declaration alleged that defendant had not com- 
plied with the city ordinance, directing the removal of ice from 
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sidewalks, (Rev. Ord. 1876, p. 90.) In demurrer to the declara- 
tion, judgment was given for the defendant on the ground that no 
civil liability grew out of the ordinance. The question in the case 
was whether the ordinance was intended to impose a duty.on prop- 
erty owners for the benefit of such individuals as used the streets, 
or only to make offenders liable for the penalty. This depends on 
the ‘‘ purview of the legislature in the particular statute, and the 
language which they have employed.’ Hayes v. Michigan Cen. 
R. R. Co. 111 U. 8. 239. Similar cases have been before the courts 
of Massachusetts, (Kirby v. Boylston Market, 14 Gray 251,) Mary- 
land, (Flynn v. Canton Co., 40 Md. 323) and Michigan, (Taylor v. 
Lake Shore R. R. Co., 45 Mich. 74,) and all held that the action 
would not lie. Kirby v. Boylston Market and Flynn v. Canton Co. 
are hardly in point as they were decided on the ground that the 
city was primarily liable to the person injured, and the ordinance 
was merely a means used by the city to aid it in the discharge of 
its duties. In Taylor v. Lake Shore R. R. Co., Cooley, J. takes 
the broader ground, that it is not to be presumed that it was the 
intention of the legislative body to make property owners subject 
to an action from every individual damaged by any breaches of the 
numerous regulations that exist in every city. 





SOME REMARKS ON CODIFICATION. 


The report of the Special Committee of the American Bar Asso- 
ciation, at their last meeting, makes some valuable suggestions in 
regard to lessening the delay and uncertainty in judicial adminis- 
tration. The remedy proposed for the uncertainty is codification. 
This latter is no new suggestion, but the report, which is signed by 
Mr. David Dudley Field, presents a forcible summary of the rea- 
sons which Mr. Field has been urging for the last forty years, for 
the adoption of a code of the principles of the law. There has 
been little discussion of that subject in New Jersey. It seems to 
be considered here that it would be easier and perhaps safer to wait 
until New York has perfected and adopted the code which Mr. 
Field has prepared for her; and then if it is found good in practice 
we can copy itand use it. This plan will not give us credit for 
originality and if we really want a code during our own lifetime, it 
may be well not to wait for New York to adopt one. 

The codification of the whole law is certainly a formidable under- 
taking. Much more so than it was in the days of Justinian or even 
at the time of Napoleon, and our lawyers are men of business, and 
not juris consults whose time is at the service of the Emperor. But 
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a code can be made gradually ana experimentally, by taking one 
subject at a time and declaring the general principles and rules in 
the form of a statute. If the law is clear it will be easy to formu- 
late it; if the decisions are conflicting it is all the more important 
that the rules should be made definite. Something has already 
been done in this direction in our statutes concerning crimes, de- 
scent, and distribution, and as to practice, the acts relating to re- 
plevin.and ejectment, and the same thing has been done much more 
thoroughly and on many important branches of the law in recent 
statutes in England. A codification of the law of evidence has 
been made in India in the Indian Evidence Act, prepared by Mr. 
Justice Stephen, and this forms a text book much used in this 
country. Something has been done toward codification in the 
treatises of several recent text writers in America and-in England, 
notably Mr. Dicey in his Law of Parties toan Action and Mr. Law- 
son and Mr. Thompson in books and articles in which they state 
the law in the form of general rules and principles with 
exceptions and illustrations. All these will be of use to the codi- 
fier when these rules and principles come to be declared in the 
form of statutes, but it is well that they should have the test of — 
time and experience before they are given the force of statutes 
which the courts must construe and apply as the declaration of the 
sovereign power of the government. There is a great difference be- 
tween a rule expressed by a text writer or even a court of high au- 
thority and a rule laid down by the legislature. The former is a guid- 
ing principle to be used for the purpose of administering justice. 
As an authority it is confined strictly to the circumstances to which 
it was applied, and as circumstances change or unforseen conditions 
arise, the rule may be modified and adapted as the law grows and 
expands with the growth of the people and the improvement in 
their notions what is right, while the statute must be construed as 
the command of a superior power and unless it is made with won- 
derful skill and foresight it may soon be found too narrow to meet 
the new conditions and better notions of what the true principles 
are and of what ought to be done between man and man. We do 
not say that a good code would not greatly simplify the law and 
make it plainer, both to the courts and the people. We do not 
say that there are not many well settled principles that might not 
easily be put in the form of statutes,and many unsettled points that 
ought to be settled by statute, but we do mean tosay that it ought to 
be done slowly and experimentally, and that it ought not to be 
done at all until it is very well done so far as itis done. It ought 
not to be all done at once. We ought not to change suddenly our 
whole system from that of precedents, to that of statutes; but 
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courts and lawyers should be made accustomed to it so that they 
would learn to interpret the statutes in the same manner as the 
precedents. 

Desirable as a good code is, it will be by no means the panacea 
that its ardent advocates believe it will be. It will not enable every 
man to know the law, nor will it pnt an end to the multiplication 
of precedents. At the first, at least, it will greatly increase them as 
the code of practice did in New York. But in spite of all this we 
earnestly urge that thinking lawyers in this state shall endeavor to 
bring about an authoritative declaration of the legal rules and prin- 
ciples which govern the most important relations of life and espe- 
cially to put an end to the uncertainty which arises out of conflict- 
ing decisions. To this end the code proposed for New York, the 
codes adopted in other states and the declaratory statutes in Eng- 
land should be carefully studied and if they are good to adopt as 
statutes declaring what the law is they must be very valuable as 
text books to tell us clearly what the law is, and in view of this we 
have often wondered why Mr. Field’s code, if it is a clear and ac- 
curate statement of the lawof New York, is not constantly used by 
the lawyers of New York as their most valuable text book. ED. 





WILLIAM H. PERSONETTE, APPELLANT, AND JOHN L. JOHNSON AND LOUIS HOOD, 
RESPONDENTS. 


(Prerogative Court. February Term, 1885.) 


Prerogative Courts—Orphans’ Courts— An affidavit that the order appealed from 
New Testimony—Executors—The Prerog- was a surprise is a good ground for ordering 
ative Court may allow the taking of new tes- new testimony. * 
timony on an appeal or deny it, as it may Where there are two executors, it is as a 





deem most conducive to justice under the 
circumstances. 
There is no rule in the ecclesiastical 


general rule, proper if not necessary, that 
they should both join in an application to 
sell land to pay debts. 





courts confining the parties to newly discov- 
ered evidence. 

Appeal from two decrees of Essex Orphans’ Court. 

Mr. C. F. Hili for appellant. 

Mr. L. Hood for respondents. 

THE ORDINARY: One of the appeals in this case is from an order 
made by the Orphans’ Court of Essex county, April 29th, 1884, 
directing that the land of Aletta Personette, deceased, in the town- 
ship of Caldwell in that county, be sold to pay her debts, and the 
other is from an order made un that day by the same court, that 
the respondent, John L. Johnson, one of the executors of Aletta 
Personette, be allowed $50 for his services as such executor, and 
that the respondent, Louis Hood, be allowed $100 for his services 
as counsel. ‘The sums ordered to be paid by this latter order were 
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part of the amount of the debts for which the land was ordered to 
be sold. Both orders were appealed from by one appeal, and both 
were included in the same petition of appeal and the answer 
thereto, and no objection was made to the joinder. No evidence 
was sent up with the transcript except an affidavit of publication 
of the order to show cause, granted on the pe:ition for the order 
to sell lands, and it does not appear that any testimony has been 
taken in the Orphans’ Court. Pursuant to an order of this 
court testimony has been taken in reference to the subject 
matter of the orders. It is not newly discovered testimony, 
and the respondents objected to the use of it on the hear- 
ing on the ground that according: to the practice of eccle- 
siastical courts in cases of this kind, no evidence can be 
used on the hearing of an appeal except that which was used 
below unless it be newly discovered evidence. But the practice is 
not restricted to so narrow a limit. Read v. Drake, 1 Gr. Ch. 78 ; 
Sayre v. Sayre, 1 C. E. Gr. 505; Rusling v. Rusling, 9 Stew. Eq. 
603. It is within the discretion of this court to allow the taking 
of new testimony to be used on the appeal, or to deny the privi- 
lege as it shall deem most conducive to justice under the circum- 
stances. Price v. Clark, 3 Hagg. 265 n. ; The Euphrates, 8 Cranch. 
385 ; The St. Lawrence, id. 434; The Pizarro, 2 Wheat. 227; Scrib- 
ner v. Williams, 1 Pai. 550 ; Case v. Towle, 8 Pai. 479. In the case 
in hand, the order to take the testimony was based upon an affi- 
davit of the appellant, showing that the orders appealed from were 
a surprise upon him ; and under such circumstances it is eminently 
proper to allow the taking of new testimony. 

But if the record alone be considered without the evidence taken 
in this court the order for sale must be reversed. It appears by 
the record that the application was made by one alone of two 
executors, and why it was made by one alone, without the other, 
does not appear. Where there are several executors or adminis- 
trators, it is, as a general rule, proper if not necessary, that they 
all join in the application to sell land under the statute to pay 
debts. It has been held so in other states under statutes similar 
to ours. Fitch v. Witbeck, 2 Barb. C. 161; Hannum v. Day, 105 
Mass. 33. Wortman v. Skinner, 1 Beas. 358, is not authority to 
the contrary. It was there said that the Orphans’ Court may order 
one of several administrators to sell land to pay debts, but 
both administrators in that case joined in the petition for 
the order and the order directed both of them to sell. The matter 
now under consideration was not decided in that case. If the 
application is not made by the whole number of executors or 
administrators, where there are several. it should appear on the 
record why those who do not apply do not join in the application. 
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BEN]. W. CARSKADDEN v. THOMAS KENNEDY. 


(N. J. Court of Errors and Appeals. June Term, 1885.) 


Statute of Frauds—Contract for sale of 
lands—Fraudulent representations— Tender. 
1. It is not essential to the enforcement of 
a contract for the sale of lands that it should 
be signed by the complainant, as well as by 
the defendant. 

2. A contract induced by fraudulent repre- 
sentations would not be enforced in equity, 
even though it appeared that the parties did 
not intend to make the representations a 
part of the contract. 


chase money for land sold, on -the express 
ground that he is not bound to make any 
conveyance, he cannot afterwards object to 
the propriety of the tender, on the ground 
that the description of the land, in a deed 
which the purchaser at the time of the ten- 
der requested him to execute, was erroneous. 
4- Oral evidence is not competent to es- 
tablish an agreement to change the descrip- 
tion of land previously bargained for by a 
written contract sigped by the vendor. 








3. If a party refuses a tender of the pur- 


Mr. P. L. Voorhees for complainant. 

Mr. B. D. Shreve and Mr. S. H. Grey for defendant. 

The opinion of the court was delivered by 

Drxon, J.: The complainant in this case seeks the specific per- 
formance of a contract dated Sept. 7, 1880, by which the defend- 
ant agreed to convey to him, for fifty dollars an acre, about one 
hundred and fifty acres of land lying in Ocean county between Bar- 
negat bay and the sea. 

The defendant resists the prayer of the bill on three grounds: 
1st. Because the contract was not completely made, being signed 
by the defendant only. 2d. Because the contract was obtained by 
fraudulent representations of the complainant, to the effect that he 
was acting for wealthy New York capitalists, who would immedi- 
ately make extensive and expensive improvements upon the prop- 
erty, costing in the neighborhood of half a million dollars, to the 
great advantage of adjoining land owned by the defendant. 3d. 
Because the complainant did not offer to perform his own part of 
the contract. 

The first ground is not tenable. The signature of the complain- 
ant was not legally necessary. Browne on Stat. of Frauds, sec. 
365, 366. The filing of the bill made the contract and the right to 
specific performance mutual. Richards v. Green, 8C. E. G. 536. 
And the evidence satisfies us that it was not intended by the par- 
ties that signatures of the contract by the complainant should be a 
condition precedent to its obligation. 

As to the second ground: The contract in terms requires the 
complainant to expend ten thosand dollars in improving the tract 
within one year, or at the expiration of the year to pay the defen- 
dant five thousand dollars additional price. This clause shows how 
far the parties intended that the subject matter of the alleged rep- 
resentations should become obligatory parts of the bargain, but it 
does not therefore preclude the defendant from assailing the con- 
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tract on account of the representations themselves beyond the lim- 
its of the stipulation ; it is still permissible for him to prove that 
representations influenced him in the negotiation and that they 
were mala fide. The complainant could not be compelled to real- 
ize the hopes which his statements had engendered, but it was es- 
sential to his bill that he had been honest in his dealings. It is 
therefore proper to inquire whether these representations were 
fraudulent. The dishonesty of the assertions made cannot be pre- 
sumed, and we think it is not proved. The evidence indicates that 
the complainant was acting for others than himself, and there is 
nothing tending to prove that he had not fair ground for believing 
them to be such as he stated and to have such purposes as he de- 
clared. Hence this ground is-not established. 

The third reason for opposing the prayer of the bill is based on 
the following facts: The contract fixes the northerly boundary of 
the tract at the center line of a block or the center line of a street, 
shown upon an annexed plan, as the one line or the other might be 
necessary to make the tract contain fully one hundred and fifty 
acres, the complainant being required to take and pay for any sur- 
plus ; the bill avers that after the signing of the contract the par- 
ties agreed that the tract should be made to contain one hundred 
and fifty acres, strict measure, the northern boundary to be located 
without regard to blocks or streets ; the answer denies such a sub- 
sequent agreement, and the only evidence adduced to establish it is 
oral testimony ; this is legally incompetent to prove a change in the 
contract as to the land sold, (2 Taylor on Evid. sect. 1144, 1145), 
and the contract therefore remains as it was written, Noble v. 
Ward, L. R. 2 Eq. 135; when the complainant tendered to the de- 
fendant the balance of the purchase money which he was to pay on 
delivery of the conveyance, he produced a deed to be executed by 
the defendant describing the land as he understood it to be accord- 
ing to the oral modification. The defendant insists that such a ten- 
der was insufficient. As, however, the defendant placed his refusal 
to accept the money and execute a conveyance, not on any objec- 
tion to the description of the land, but solely on the ground that 
he had been deceived into making the original contract and was not 
obliged to perform it, we think the complainant did enough to put 
the defendant in default and to warrant the institution of his suit. 

The complainant is entitled to specific performance of the written 
contract. 

On the face of the decree and the opinion of the Vice Chancellor 
some doubt arises whether it was intended to fix by the decree the 
location of the southerly boundary of the tract according to the 
surveys heretofore made by the complainant, or to leave the loca- 
tion to be ascertained by the master on the reference, using those 
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surveys as evidence, with whatever other proofs the parties may 
offer. We have concluded that the decree is not necessarily incon- 
sistent with the latter course, which the opinion seems to favor and 
which we deem tobe proper. We also regard the decree as estab- 
lishing the rights of the parties according to the articles of agree- 
ment, the written contract, unaltered by the alleged oral arrange- 
ment. 
So construed, the decree is right and should be affirmed. 





EPHRAIM P. EMPSON v. JAMES N. LAWRENCE. 


(United States Circuit Court, District of N. J. Opinion filed July 30, 1885.) 
Attachment—Demurrer—Removal of Cause. 


Nixon, J.: On the 14th of August, 1884, a writ of foreign 
attachment was issued out of the Circuit Court of the County of 
Ocean against the above named defendant at the suit of the plain- 
tiff. On the return of the writ the defendant in attachment 
appeared and filed his petition for the removal of the suit into this 
court, and such proceedings were had thereon that the cause was 
duly removed. The plaintiff filed his declaration consisting only 
of the usual money counts, with a schedule annexed, stating the 
particulars of his cause of action, to wit: sundry promissory notes, 
and a bank account commencing September 29, 1868, and ending 
June 15, 1872. 

The defendant, after pleading the general issue, set up in his 
second plea substantially that the plaintiff ought not to have or 
maintain his said action so far as it was founded upon that part of 
the schedule annexed to the declaration which is entitled ‘‘ Copy 
of bank account,’’ because in the certain suit in the Court of 
Chancery of New Jersey, wherein the said James N. Lawrence 
and Anne his wife were complainants, and the said Ephraim P. 
Empson was defendant, all of the said items had been specific- 
ally included and accounted for in the accounting between the 
parties, and that the said court, by the decree therein entered, 
had adjudged that the several items of the said account were not 
due to the said Empson. 

To this plea the plaintiff has demurred. 

The demurrer must be sustained, (1.) because the facts set forth 
in said plea, if true, may be shown under the general issue, and 
(2.) because it appears by the record of said suit exhibited with - 

- the plea, that the controversy in the Court of Chancery included 
other persons, besides the plaintiff and defendant in this action, 
and because the master in his report states, that in the account- 
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ing he declined to consider the claim of Empson, that James N. 
Lawrence owed him certain moneys for loans made by him on 
account of the lands sold, inasmuch as such claim was not 


relevent to the matters embraced in the order of reference. 

Nore.—The first reason assigned for overruling this demurrer cannot be the one on which 
the learned judge really relied. A plea is not demurrable under our present practice, merely 
because the same matter might have been set up under the general issue. Indeed that was 
not the rule even before special demurrers were abolished. The rule was that a plea was 
bad on special demurrer if it amounted to the general issue; but this means the general 
issue as it was under the old strict rules of pleading, when it was confined to the denial of 
the making of the contract. Under the general issue in the modern practice many things 
may be proved which may be and should properly be pleaded specially, as for instance, pay- 
ment, fraud, infamy, coverture, and, Chitty adds, arbitrament and former recovery. Pleads of 
these defences are certainly not bad on demurrer. 1 Chitty Pl, 477 a.—Ep. 





UNITED STATES, EX. REL. ROBERT GOELET, ET AL., v. THE CITY OF ELIZABETH 
(United States Circuit Court,: District of N. J. Opinion filed Aug. 13, 1885.) 
Mandamus Against a City to Compel the Levy of Taxes to Pay a Debt. 


Rule to show cause, etc. 

Nixon, J.: This is a rule to show cause why a writ of man- 
damus should not issue against the city of Elizabeth, commanding 
the corporation to assess and levy, in addition to the regular taxes, 
the amount of principal, interest and costs due to the relators, up- 
on a certain judgment obtained against the city on April 19, 1884. 

Under the authority of Wolff v. New Orleans, 103 U. 8. 358; 
Nelson v. St. Martin’s Parish, 111 U. 8. 716; United States v. New 
Orleans, 98 U. 8. 381, and Commissioners v. Sellew, 99 U, S. 627, 
I am inclined to hold that an alternative writ may be issued when 
the relators make competent proof of the facts which are necessary 
to justify the court in acting. Such proof has not been made in 
the present case and the writ must be denied. 





WILLIMANTIC LINEN CO., ET AL., v», CLARK THREAD CO., ET. AL. 


(United States Circuit Court, District of N. J. Opinion filed Aug. 19, 1885.) 


Opening Decree—Newly Discovered Evi- 
dence—Laches.—The court has power to open 
an interlocutory decree and allow a newly 
discovered defense on motion and without 
the formality of a bill of review. But the 
application in this case being in fact and in 
substance fora new hearing, on the ground 
of newly discovered evidence, must be sup- 
ported by the same sort of proof as the court 


In equity. 
Nixon, J.: 


requires upon a bill of review. 

Courts will not open a decree and admit 
new defenses and newly discovered evidence 
unless it appears that the defendants could 
not, with reasonable diligence, have discov- 
ered the facts when the pleadings were 
drawn and the testimony taken. 

Motion denied on the ground of laches. 


This is an application to open the interlocutory 
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decree entered in the case, to give the defendants an opportuni- 
ty of setting up an alleged new defense to the suit. The ground 
on which the application is made as revealed in the moving papers, 
is that the defendants have been misled in preparing their defense, 
by a false allegation in the bill of complaint. The suit was com- 
menced February 13, 1872, by filing the bill in which the erroneous 
allegation is made that the inventor, Conant, filed his application 
in the Patent Office for his patent before the date of the sealing of 
the English Letters Patent to one William Weild, to wit: July 22, 
1858. It is not claimed that the complainants made a wilful 
misstatement. It is admitted that they were led into the error by 
the officers of the Patent Office, who had endorsed the application, 
as if filed January 5, 1858, when, in fact, it was not filed until 
January 5, 1859. The late Geo. Gifford, Esq., appeared for the de- 
fendants and put in their answer May 6, 1872, in which he denied 
infringement, and also that Conant made his invention before the 
sealing of the English Weild Patent. The replication was filed 
June 1, 1872. 

The testimony, running through several years, seems to have 
been largely directed to the question of infringement. None was 
taken on the issue of priority of the respective inventions of Conant 
and Weild. The proofs were published, and the case went to final 
hearing and an interlocutory decree was entered in favor of the 
complainants, May 3, 1879. Proceedings began before the Master 
for an account, and were substantially closed before the death of 
Mr. Gifford, which occurred inthe summer of 1883. The present 
counsel of the defendants, Mr. Livingston Gifford and Mr. Wet- 
more, have succeeded Mr. George Gifford, and it is alleged in the 
moving affidavits that their attention was first called to the error 
in the bill of complaint, in regard to the date of the Conant appli- 
cation, in the month of December, 1884, and that the time which 
has since elapsed has been necessarily devoted to obtaining proof 
of the said error. 

The decree being interlocutory and not final, the court has power 
to open the same and allow a new defense, on motion, and without 
the formality of a bill of review. But the application is in fact 
and substance, for a rehearing, on the ground of newly-discovered 
evidence, and it must besupported by the same sort of proof as the 
court requires in order to give a party relief, upon a bill of review 
or a supplemental bill in the nature of a bill of review, aftera final 
decree. 

More than twelve years have elapsed since the bill of complaint 
was filed and the acknowledged error in date committed. I have 
examined the affidavits and the briefs of counsel submitted in the 
case with great care, and have been met at the threshold with the 
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objection that the motion ought not to succeed, owing to the laches 
of the defendants in making their application. It isa well settled, 
and a safe and salutary principle of law, that courts will not open 
a decree and admit new defenses and‘ newly discovered evidence, 
unless it appear that the defendants could not with reasonable dili- 
gence have discovered the facts, which are sought to be introduced, 
when the pleadings were drawn and the testimony taken. 

Some embarrassment is caused by the death of Mr. Gifford, who 
was for a period of more than twelve years previous to his decease 
the counsel of the defendants. . He wasa gentleman of such excep- 
tionally high character thatall men knowing him would be inclined 
to accept, as true, his simple statement respecting any transaction, 
as he understood the truth to be. He cannot, however, be interro- 
gated, but it is quite clear from the evidence that both he and Mr. 
Clark, who represents the defendant corporation in these proceed- 
ings, had the means of ascertaining, and with ordinary diligence 
could have ascertained, as early as the spring of 1873, the true date 
of Mr. Conant’s application for the patent. 

Without expressing any opinion upon the other questions in- 
volved in the motion, and which have been so elaborately and ably 
argued by the respective counsel, it is quite clear that upon the 
ground. of laches alone the application to open the case ought to be 
refused, and it is accordingly so ordered. 





DICKEY v. KURZENBERGER. 
(Essex Circuit Court. April Term, 1885.) 
Law of the Road—Assessment of Damages for Personal Injuries—Contributory Negligence. 


On motion for a new trial. 

A motion for a new trial was made in this case on the ground that 
the verdict was against the weight of evidence, that the plaintiff 
appeared to be guilty of contributory negligenceand that the dam- 
ages were excessive. The verdict for the plaintiff was for $1,061. 

Mr. E. M. Colie for the plantiff. 

Depvk, J., after taking the papers and examining the evidence, 
refused to disturb the verdict and in stating the law applicable to 
the case he reiterated what he had said in his charge to the jury. 
The charge states the facts as well as the law, and was substantially 
as follows: 

Gentlemen of the Jury: The plaintiff, on the evening of the 1st 
day of August last, received a severe and painful injury by being 
thrown from the wagon in which she was sitting, because of a 
collision with the wagon of the defendant, driven by the defendant 
himself. There is no controversy in the evidence that she received 
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the injury in that way, and that the collision had taken place be- 
tween the wagon of the defendant and the wagon in which the 
plaintiff was sitting. From the effects of that injury she sustained the 
damages she seeks to recover by means of this suit, and they would 
represent these elements: First, The pain and suffering that she 
endured because of the injury. The evidence is that for some weeks 
she was confined to her bed, and, according to the testimony of the 
doctor, during that time suffered considerable pain from the injury 
she received. The damages would include also compensation for 
her loss of time. She was in bed threeorfourweeks. She went to 
the seashore and remained two weeks. She returned, and took to 
her bed, and remained in bed two weeks longer after her return. 
They would include also the moneys that were expended for medi- 
cines, for nursing and for physicians’ bills. The doctor’s bill, I 
think, was $50; and there was some $25 spent for medicines, and 
some $30 expended for the nursing of the plaintiff during her illness, 
and something like $20 for her board while she was at the seashore. 
Those things that I have méntioned—the loss of time, and the 
moneys expended—are matters that are capable of being arrived 
at with a reasonable degree of certainty by a mere calculation. 

In addition to that, if the evidence satisfies your minds that this 
injury is likely to be continuous—much more so if the testi- 
mony leads you to the conclusion that it is permanent—for the 
injury that this plaintiff may in all probability sustain in the fu- 
ture by reason of the result of this accident, this jury are to include 
in their verdict compensation for that injury. In case the verdict 
be found for the plaintiff, no other suit can be brought for the 
consequences of this accident in the future. 

In addition to that, it appears from the evidence that she was 
about to engage in a business that would have been profitable— 
to take charge of a laundry that belonged to Mrs. Scott, and that 
had been a profitable business. In awarding damages, gentlemen, 
you are to take into consideration the pecuniary loss that would 
arise from the interruption of that business. 

I have now gone over everything in this cause that relates to the 
ascertainment and awarding of damages by this jury in case a ver- 
dict be found for the plaintiff ; and I have reserved intentionally, 
as the concluding part of my remarks, the consideration of that im- 
portant question, whether the plaintiff, under the evidence, is en- 
titled to recover for these injuries by a verdict against this defend- 
ant. bs 

The evidence shows that when this wagonof the plaintiff was 
struck by the defendant’s wagon, it was standing in the highway, 
and it was on the left hand side of the road. The law of the road 
is that where two persons are engaged in traveling the highway, 
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and meet, each must turn to the right in order to allow the other 
to pass ; and if an accident happens because of a person being on 
the wrong side of the road, he is without redress. But that princi- 
ple does not apply to a case where a person, engaged in the transac- 
tion of a business, turns to that side of the road where the transac- 
tion of the business calls him, and remains there only a reasonable 
time. You know the condition of affairs in that respect in the 
streets of this city. Ido not mean to say that the sidewalks are 
not unlawfully obstructed by many of these persons, but you 
know what the course of business is, and you Know by observation 
and experience substantially what the law is on that subject. A 
person who takes his place close to a sidewalk, at a point where he 
is called upon to transact the business, and leaves his wagon there 
no longer than is reasonably necessary—I use the word ‘‘reasonably”’ 
because he is not bound to move at the very second—for the trans- 
action of that business, is not using the public highway in an un- 
lawful manner. That is the important part of this case. So that, 
if you find under the evidence that this wagon was at that place no 
longer than was reasonably necessary for Mrs. Scott to transact the 
business she had there—to deliver the clothes, and make such ar- 
rangement as would be proper for the collection of the bill—then 
the plaintiff was not in default in the use of the public bighway 
for that purpuse. 

The next question will be whether this defendant, at the time 
this accident happened, was using this highway in an unlawful 
manner. He was not using it for an unlawful purpose, because he 
was using it for the purpose of public travel; he was on thé right 
hand side of the road, and he was therefore using the highway in 
a lawful manner. And the case seems to me to present precisely 
this situation of affairs, and I have no doubt it will so present it- 
self to you, that both these parties, at the time of this occurrence, 
were using the public highway in a manner not forbidden by law; 
and in that condition of affairs each was under an obligation to 
endeavor to exercise their rights respectively without injury to 
others,—the plaintiff under an obligation, if the circumstances 
were such that a prudent person would reach the conclusion that 
there was danger in remaining where she was, and, in the judg- 
ment of the jury, the reasonable and proper thing to do was to get 
out of the way; and a duty on the part of this defendant, if in the 
exercise of proper care he might have seen this wagon, to endeavor 
to avoid the collision that ensued. That is the point in this case. 
I will consider the last question first. 

The proof is that this accident took place between half-past sev- 
en and eight o’clock. I state intentionally the time with some de- 
gree of limitation, because there is a controversy between these 
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parties as to whether it occurred about half-past seven or shortly 
after eight o’clock. It was somewhere in the neighborhood of the 
time I have mentioned. The testimony on the part of the defend- 
ant is that the night was exceedingly dark, so dark that in travel- 
ing he could not see a greater distance than about six feet ; and he 
testifies that when he approached this wagon his horse turned out, 
and that he came within about two feet of the wagon before he saw 
it. There is some evidence that at the place where this wagon was 
standing there were trees along the sidewalk. On the other hand, 
the contention on the part of the plaintiff is that this occurrence 
took place in the twilight, on a bright, starry, cloudless night, and 
within a distance of eighty feet of a street lamp,, where persons 
who were the witnesses of this transaction were enabled to see the 
approach of these horses and this wagon some time before the col- 
lision occurred. You are to settle, in the first place, the condi- 
tion of things at the time this accident happened, with respect to 
ability to see. 

The evidence on the part of the plaintiff further shows that the 
defendant was driving in a careless manner ; that he was driving 
with the lines hanging loose, and that he only began to draw up 
the reins to make them taut when the wagons were nearly in col- 
lision and the plaintiff shrieked in order to attract his attention. 
His evidence is that he was driving with unusual care from the 
fact that he had a new horse, and that the collision was due to the 
darkness of the night. 

Now these are questions for you to consider, and you are to de- 
termine, on this part of the case, whether the condition of the light 
at that time was such as that, by the exercise of care, this accident 
might have been avoided, because everybody that enjoys a public 
right is bound to exercise proper care in the enjoyment of that 
right. That question you are to settle as the first question on the 
merits of the case. 

If you reach the conclusion that this defendant was driving with 
proper care, and that this accident was due to the darkness of the 
night, then, the plaintiff's wagon being on the left hand side, clear- 
ly there ought to bea verdict for the defendant. But if you are 
satisfied from the evidence that there was such a condition of light 
as that the defendant might have seen, and that the collision was 
due to the careless manner in which he was driving and for want 
of attention, then the first proposition necessary to a verdict for 
the plaintiff will be established. 

After you have settled that question then turn your attention to 
the other question in that part of the case that relates to the merits 
of this controversy, and that is whether the plaintiff exercised 
proper care to avoid this injury; whether in the situation she was 
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in she had notice of the approach of this defendant’s wagon so 
close to the curb as to make her position one of danger, and wheth- 
er, in the judgment of the jury, it would have been a proper and 
safe course for her to endeavor to get away from the sidewalk, 
not by jumping out of the wagon, but whether, remaining there 
and endeavoring to attract the attention of the defendant by call- 
ing to him, she did that.which was a prudent thing to do under 
the circumstances; or whether, in the judgment of the jury, she 
should have drawn the horse away from the curbstone and en- 
deavored to reach the middle line of the street. 

If you find from the evidence that the defendant was guilty of 
negligence in his manner of driving, and if you find that the plain- 
tiff was not guilty of want of care in endeavoring to avoid this col-. 
lision your verdict should be for the plaintiff, with an assessment 
of damages on the principle I have mentioned—compensation for 
pain, suffering, loss of time, loss in business, and for the results of 
injury in the future, if the evidence shows that the effects of this 
injury is likely to continue for the time to come. 

Verdict for plaintiff, $1,061. 





IN THE MATTER OF THE ESTATE OF JOHN JONES’ ADMINISTRATORS. 
[Warren Circuit Court. ] 
( Reported by Mr. Oscar Jeffrey.) 











Escheat—Poor Law —Section g of the 
act concerning Executors, Revision p. 397, 
provides that an administrator of a person 
dying without relatives shall pay the interest 
annually to the overseer of the poor for the 


has claimed the money, he shall pay the 
principal and accumulated interest to the 
overseer of the poor of the township for the 
use of the township. e/d that these last 
words must be construed to mean for the use 





use of the poor of the township, and that at of the poor. 


the expiration of seven years, if no relative 

On the 10th of December, 1877, John Jones, who was stableman 
at the Van Doren House, as it was then called, in Washington, 
N. J., committed suicide. He was an unmarried man and had no 
relatives that were known. He was possessed of some estate which 
was inventoried at about $4,000. At the expiration of fifty days 
the Surrogate appointed an administrator, who gave bond in the 
penal sum of $8,000. The administrator filed his account to which 
exceptions were filed by Mr. Lambert Scott, overseer of the poor. 
After hearing the exceptions the Orphans’ Court allowed his 
account, by which he had in his hands to be disbursed according 
to law the sum of $1,777.20. 

The interest was paid to the overseer of the poor, annually. 
When the seven years expired that the principal became due, no 
relative had appeared and claimed the money. The overseer of 
the poor (Mr. Lambert Scott) made demand of the money of thead- 
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ministrator. He having become insolvent, the overseer of the poor. 
filed a petition in the Prerogative Court to prosecute the adminis- 
trators’ bond. The order applied for was granted. A suit was com- 
menced in the Supreme Court, and judgment was recovered on the 
10th of February, 1885, for $8,000, the penalty of the bond. Upon 
application to assess damages on the judgment the Ordinary 
assessed the amount to be paid to the overseer of the poor at the 
sum of $1,754.10, which was paid him about the ist of April, 1885. 
The question then presented itself, to whom should the money 
collected be paid? The 32d section of the ‘‘ Poor Act’’ provides that 
all monies that escheat to the overseer of the poor for the use of 
the poor in those counties where the poor are kept in a county poor 
house shall be paid to the trustees of such poor house. There wasa ~ 
county poor house in the county. The embarrassment arose from 
the phraseology of the 9th section of the Act concerning Executors. 
Revision, p. 397, under which the proceedings were had to collect 
the money from the administrator. That section provides what the 
administrator shall do with the estate that may remain in his 
hands after debts and expenses are paid. In case of an intestate who 
has no relatives, it directs that the administrator shall pay the 
interest annually ‘‘ to the overseer of the poor in the township in 
which such intestate shall so die, to and for the use of the poor of 








} the said township. At the expiration of seven years from the 
death of the intestate, if no relative has claimed the money, the 
| administrator shall pay the principal, together with the accrued 


interest, to the overseer of the poor of the township in which such 
intestate died, to and for the use of the township,’’ making a 
marked distinction between the payment of the interest and prin- 
cipal. The former is to be paid to the use of the poor, the latter is 
to be paid to the use of the township. If the money was due the 
township, then it did not belong to the trustees of the poor house. 

The matter was laid before the legal adviser of the town, as Mr. 
Scott refused to pay it to the town authorities, and a suit was com- 
menced against the overseer in the Circuit Court. A plea was put in 
setting up the provisions of the 32d section of the Poor Act. (The 
suit was an amicable one for the purpose of having the question 
speedily determined.) 

The case was submitted on written briefs, Mr. John M. Van Dyke 
appearing for the town, and Mr. Oscar Jeffrey appearing for the 
overseer of the poor. 

The Chief Justice held that the money was to be paid to the 
trustees of the county house. He held that the words ‘‘for the use 
of the township”’ were to be construed as for the poor. 
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JOHN R. HAINES v. THOMAS G. ROEBUCK. 





[New Jersey Supreme Court. June Term, 1885. ] 


District Court —Adjournment—Afppeal.— 
The jurisdiction acquired by the Common 
Pleas on appeal from the District Court of 
Newark, is simply for the review of errors at 
law in the court below. It has no discre 
tionary control of the proceedings independ- 
ently of this, 

The power of adjournment given by the 
30th section of the Justices Court act is dis- 
cretionary, but a wrongful refusal to adjourn, 
whereby a party has been prevented from 
procuring his witnesses and making a de- 
fence on the merits, is remediable on appeal 
or by certiorari, and the same is true of the 
power of the District Court of Newark, 


The judge refused to adjourn for a month 
to allow a witness to be obtained, and he 
certified that he refused it because he was 
satisfied from the evidence and from the 
conduct of the defendant, that the adjourn- 
ment was not asked for in good faith, but 
for the purpose of defrauding the plaintiff. 
The case was tried and judgment entered 
with leave to the defendant to apply for a 
new trial and have the benefit of the testi- 
mony of the absent witness. 

Held that under the circumstances the 
judge properly exercised his discretion and 
that his judgment ought not to have been 
reversed by the Common Pleas. 









under the gth section of the act of 1873. 


Haines sued Rvebuck, in the Second District Court of the city 
of Newark and recovered judgment. Roebuck appealed to the 
Court of Common Pleas and the court ordered that the judgment 
be set aside and that there be a new trial. Upon this order or 
judgment of the Pleas, Haines sued out this writ of certiorari. 

Argued before Justices Depue, Van Syckel and Scudder. 

Mr. FW. Stevens for plaintiff in certiorari. 

Mr. E. Livingston Price, contra. 

The opinion of the court was delivered by 

Depvr, J.: By the 12th section of the act to establish District 
Courts in the city of Newark, an appeal is given to the Court of 
Common Pleas, where either party shall be dissatisfied with the 
determination or direction of the judge of the District Court in 
point of law or upon the admission or rejection of evidence. P. L. 
1873, p. 248. The words, ‘‘determination or direction in point of 
Jaw or upon the admission or rejection of evidence’ in the statute, 
define the jurisdiction of the Court of Common Pleas by writ of 
appeal. The words in the same section that ‘‘ the said Court of 
Common Pleas may either order a new trial on such terms as it 
thinks fit, or may order judgment to be entered for either 
party as the case may be’’ regulate the procedure in the Court of 
Common Pleas upon an appealable determination or direction of 
the District Court; and, by section 16, the order, determination or 
decision of the Common Pleas on the appeal is reviewable in this 
court by writ of certiorari. By this statute the jurisdiction and 
power of the Common Pleas on appeal over the proceedings of the 
District Courts are analagous to the jurisdiction exercised by this 
court over the proceedings of inferior tribunals by writ of certio- 
rari, to review errors in law. The Court of Common Pleas by an 
appeal does not obtain a discretionary control over the proceedings 
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of the District Courts, to bé exercised independant of an erroneous 
determination or direction of the District Court in point of law. 
The jurisdiction acquired by the appeal is simply for the review of 
errors in law in the court below. 

The grounds for the reversal of the judgment of the District 
Court (for that in legal effect is the result of the determination of 
the Court of Common Pleas) do not appear in the papers returned 
with this writ. We gather from the briefs of counsel that it was 
based upon supposed error of the judge of the District Court, either 
in refusing an adjournment to the defendant or in the form in 
which the judgment was entered. 

The power of adjournment granted by the 13th section of the 
Justices’ Court Act—by which the practice and procedure of the 
District Courts in Newark are regulated—is expressed in language 
importing a discretionary power; and it has been held that the 
granting of an adjournment is in the discretion of the justice. 
Doughty v. Jones, 2 Penn 654. And yet the wrongful refusal of 
an adjournment whereby a party has been prevented from procur- 
ing his witnesses and making defense upon the merits, has been 
regarded as an error remediable on appeal and to be reached by 
writ of certiorari—the justice having refused to act upon reason- 
able ground for an adjournment is presumed to have acted upon a 
misapprehension of the law and proceeded upon an erroneuus prin- 
ciple. Horner v. Hewlings, 3 Hals. 227-230; Gould v. Brown, 4 
T id. 165, 166. Such an error in the proceedings of the District 
Court may be made the ground of appeal and reversal in the Court 
of Common Pleas. ‘The 9th section of: the District Court Act of 
1873, which allows the judges of said courts ‘‘ to adjourn said court 
or the hearing or further hearing of a cause or proceeding in such 
manner as to the judge may see fit’ has not changed the law in 
that respect. 

The suit was tried on the return day of the summons, May 29th, 
1882. The defendant appeared at that time and applied for an ad- 
journment until the third day of July next. In support of such 
application the defendant filed an affidavit of the absence of one 
Hemingway, who had gone abroad before the suit was begun to be 
temporarily absent, whose testimony he expected tobe able to pro- 
duce on a future day to which he asked to have the cause adjourn- 
ed. In this affidavit the defendant stated that he had a just and 
legal defense to said suit—that Hemingway was his general busi- 
ness manager at the time of the purchase of the cloths in question 
and that he was perfectly familiar with all the facts connected with 
the dealings between him and the plaintiff upon which the action 
was founded. That by the terms of the sale of the goods no part 
of the plaintiff's account was then dueand payable, that there was a 
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substantial difference between the measurements of certain cloths 
included in the plaintiff's account and the quantity of cloths 
received by the defendant and that the shortage in the meas- 
urements of said cloths and the terms of the sale thereof were well 
known to said Hemingway. This presentation of facts standing 
alone presented a clear case for an adjournment, the refusal of 
which would have been legal error. 

To meet this claim to an adjournment, the state of the case certi- 
fied to the Common Pleas states, that upon the application for the 
adjournment the plaintiff was sworn and examined in open court, 
and testified that the defendant had lately told him that if he was 
sued by the plaintiff he, the defendant, would fix things so that the 
plaintiff would never get a cent; and that the defendant had lately 
paid him $100 on account of the claim on which the suit was brought 
and had promised to pay him forty-five dollars in a few days and 
the balance as soon thereafter as he could ; and that the defendant 
was then in court and refused to go on the stand as a witness to 
controvert these statements. The judge further certified that he re- 
fused the adjournment and he ruled that the plaintiff might go on 
and frame his case, and that if judgment was given for the plain- 
tiff an execution might issue and a levy be made, but that all fur- 
ther proceedings would be stayed for five weeks, during which 
time the defendant should be at liberty to apply to have the judg- 
ment opened and to produce his evidence, that is to havea new trial, 
the Judge of the District Courts having by the eleventh section of 
the act power to grant a new trial. 

The judge of the District Court further certified in obedience to 
a rule upon him granted by the Common Pleas that he refused to 
grant the adjournment because he was “‘ satisfied from the evidence 
and from the conduct of the defendant, that the adjournment was not 
asked for in good faith but for the purpose of defrauding the plain- 
tiff.’ The testimony, which was before the judge on the applica- 
tion for the adjournment, and was uncontradicted, tends strongly 
to support his conclusion that the application was not in good 
faith nor for the opportunity to present a meritorious defense; and 
the judge proposed to place the proceedings after trial and judg- 
ment under such judicial control, until the date at which the de- 
fendant in his affidavit professed ability to produce his witness, 
that the defendant might have opportunity to apply for a new trial 
and have the benefit of the testimony of the absent witness. Un- 
der these circumstances the judge properly exercised his discretion 
with respect to the adjournment and his judgment should not have 
been reversed on that ground. 

The objection to the form in which the judgment of the District 
Court was entered is not sustained. By the state of the case 
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certified to the Common Pleas it appears that ‘“‘ Judgment was 
given in favor of the plaintiff and against the defendant for one 
hundred and forty-four dollars and forty-three cents debt, and 
three dollars and eighty-two cents costs.’’ The addition to the 
entry of the judgment of the words ‘‘ with the restriction as to the 
issuing of the execution above stated,’’ did not impair the entry of 
the judgment. If that were erroneous the error was in favor of 
the defendant and he could not complain of it. 

The judgment and order of the Common Pleas are reversed and 
set aside. 





PETER L. McWHIRTER, ET. AL., ». WM. M. HALSTEAD, ET. AL. 
(U. S. Circuit Court, District of New Jersey. Opinion filed Aug. 11, 1885.) 


Interpleader—/Jnjunction Against At- from the conflicting claims of the parties. 
tachment in State Court.—A bill of inter- An injunction was granted against a party 








pleader will lie where two or more persons 
severally claim the same thing under differ- 
ent titles or in separate interests, from 
another person, who, not claiming any title 
or interest therein himself, and not knowing 
to which of the claimants he ought of right 
to render the debt, is either molested by an 
action or fears that he may suffer an injury 


bringing an action in the United States 
Court, but refused against one prosecuting 
an attachment in ‘a State Court,on the ground 
that the U. S. Statute, R. S. Sec 720, ex- 
pressly prohibits a U. S. Court from issuing 
an injunction to stay proceedings in a State 
Court, except where such an injunction is 
authorized by the bankrupt act. 





Nrxon, D. J.: The firm of Halstead, Haines & Co., carrying on 
business in thecity of New York, and all the members of which are 
residents of the State of New York,became embarrassed in their af- 
fairs and on July 12, 1884, executed and delivered to one Lewis May, 
a deed of assignment for the benefit of their creditors. The trust 
was accepted and the said May duly qualified and entered upon the 
discharge of his duties as assignee. Among the list of assets of 
said firm, appears a debt of four thousand nine hundred and seven- 
teen and 53-100 dollars, due and owing from the firm of McWhirter 
& Wilson, residing and doing business in Newark, in the state of 
New Jersey. On the same day of the execution of the deed of as- 
signment, to wit: July 12, 1884, Deering, Milliken & Co., a firm, 
carrying on business in the city of New York and composed of the 
following named persons: William S. Johnson, residing at Orange 
in the state of New Jersey; Seth N. Milliken and Ewen B. Gibbs, 
both residing in the city of New York, and William H. Milliken 
and Joseph E. Blabon, residents of the state of Maine, caused a writ 
of foreign attachment to be issued out of the Supreme Court, of the 
state of New Jersey, claiming to be creditors to a large amount of 
the said firm of Halstead, Haines & Co., directed to the sheriff of 
the county of Essex, and returnable August 6th, 1884: by virtue 
of said writ, the said sheriff has attached the debt of $4,917.53. 
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On the :hird day of December, 1884, Lewis May, as assignee of Hal- 
stead, Haines & Co., commenced an action of trespass on the case 
in this court against the said McWhirter & Wilson to recover the 
said debt, which suit is still pending. 

On the 21st of January, 1885, McWhirter & Wilson filed in this 
Court their bill of interpleader, acknowledging their indebtedness 
to Halstead, Haines & Co., averring their readiness and willing- 
ness to pay the same to whomsoever should be determined to be 
the proper party, alleging that the said assignee claimed that he 
was entitled to the money by virtue of the deed of assignment from 
Halstead, Haines & Co., and the attaching creditors, Deering, Mill- 
iken & Co., claimed the amount of said debt by virtue of their writ 
of attachment. 

The bill contained other averments usual in bills of interpleader 
and prayed that the defendants might be required to interplead 
here and settle their right to said sum of money; that they might 
have liberty to pay the money into the Court, and that the said 
Lewis May, assignee, and the said Deering, Milliken and Co., 
might be respectively restrained and enjoined from further proceed- 
ing in their suits at law. 

A rule has been taken upon the bill for the defendants to show 
cause why provisional injunctions should not issue. 

We have no difficulty about the question, whether the admitted 
facts establish a case for a bill of interpleader. The best elemen- 
tary writers say that an interpleader is properly applied where two 
or more persons severally claim the same thing under different title 
or in separate interests, from another person, who, not claiming 
any title or interest therein himself and not knowing to which of 
the claimants he ought of right to render the debt, is either molest- 
ed by an action brought against him, or fears that he may suffer 
injury from the conflicting claims of the parties: Sto. Eq. J., Sec. 
806. 

That seems to be an accurate description of the condition of the 
complainants in the present case. They are not, indeed in any im- 
minent peril; but, acknowledging the debt, they have the right to 
be protected from all harassment and distracting liability, to the 
extent that the court has power to grant them relief. Nor is there 
any difficulty in granting an injunction against the plaintiff in the 
action at law in this Court restraining him from further proceed- 
ing therein. He is under its control. 

But it is different in regard to an injunction against the parties 
to the attachment proceedings in the State Court. They are there, 
pursuing a remedy, given by the law against the property of a 
non-resident debtor, and Sec. 730 of the Revised Statutes express- 
ly prohibits a court of the United States from issuing the writ of 
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injunction to stay proceedings in any court of a state, except 
where the injunction may be authorized by any law relating to pro- 
ceedings in bankruptcy. 

However inconvenient it may prove to the complainants, I am 
constrained to decline to order an injunction against the plaintiffs 
in the attachment proceedings, in the face of the above statute. 





THE IMPORTERS’ AND TRADERS’ NATIONAL BANK ». ISAAC LITTELL, 
(New Jersey Supreme Court. June Term, 1885.) 


Usury—Jational Banks.—In the same The National Banking Act,R. S. 5197, 5198, 
suit on motion for final judgment, held that has not modified this. Under this act the 
by the laws of New Jersey and New York the maker of a valid note cannot avail himself 
usurious discount is not a defense to an of usury in the endorsement. 
action against the maker on the note. . 

' Argued at February Term, 1885, before Justices Depue, Van 
Syckel and Scudder. 

Messrs. Edward A. & W. T. Day for plaintiff. 

Mr. Robert Chetwood for defendant. 

The opinion of the court was delivered by 

Van SyckeL, J.: This suit is brought to recover the amount 
due on six promissory notes drawn by the defendant, and dis- 
counted in the State of New York by the plaintiff for the payees, 
who received the proceeds thereof. The plaintiff, in discounting 
said notes, took and reserved a greater rate of discount than six 
per cent., which was the legal rate of interest in said state. 

The questions for adjudication are: 1. Is the defendant, the 
maker of the notes, entitled to set up the defense of usury in the 
contract of endorsement as against the plaintiff, whois a bona fide 
holder thereof by endorsement from the payees. 2. If the defend- 
ant can set up that defense, what forfeiture of interest was in- 
curred by the plaintiff ? 

Under the laws both of New York and this state the transfer by 
a payee of a note valid in its inception, and unaffected by usury, 
at a discount greater than the legal rate of interest, is not an usur- 
ious transaction. 

On non-payment by the maker the endorsee may maintain an 
action upon it against both maker and endorser. Cram v. Hen- 
dricks, 7 Wend. 569; Durant v. Banta, 3 Dutcher 624. 

The only inquiry is how far the National Banking Law in sec- 
tions 5,197 and 5,198 has modified this rule? 

The same defense was interposed in Smith v. Exchange National 
Bank, 26 Ohio State 141, and there the court held that the party 
with whom the bank had the usurious transactions was the one to 
whom, under the federal act, the forfeiture of interest was to be 
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adjudged, and that the maker of a valid note could not avail him- 
self of the defense of usury in the contract of endorsement. 
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This view was manifestly taken by this court in Bramhall v. 


Atlantic National Bank, 7 Vr. 243. 


The judgment of the court 


necessarily rests upon the assumption that the maker cannot set 
up an usurious transaction with the payee. 

To the same effect is the case of Lazear v. National Union Bank, 
52 Md. 78. The defense of usury being therefore unavailable in 
behalf of the maker of these notes, the plaintiff is entitled to judg- 
ment for the sum of fourteen thousand, four hundred and forty-two 
dollars and sixty cents with costs to be taxed. 


MISCELLANY. 


THE CASE OF JOHN TOOMEY. 





(A Correction.) 

In a note in our August number upon this 
case, as reported in the newspapers, we 
spoke of it as a pitiful case of the misery 
caused by long terms of imprisonment, and 
we said that a sentence of fifteen years fora 
boy sixteen years old was too much for any 
crime except murder. Judge McCarter, who 
gave the sentence, has since published a 
letter stating all the facts of the case, and 
showing that Toomey was twenty one years 
old, and had been in state prison before, and 
that his offense was highway robbery. He 
says that if Toomey became insane when he 
was released at the end of five years, and 
heard that both his parents were dead, it was 
a misfortune for which neither the judge nor 
the law was to blame. 

The man may have deserved his fate, but 
the misery of it was none the less pitiful. 
We may look on that side of the case with 
out finding fault with the judge. There is 
always the pitiful side of the case when 
criminals are punished. We still think fif- 
teen years a very long sentence, but if the 
‘man was twenty-one years old, and had been 
in prison before, we cannot say that the judge 
was not entirely right in inflicting such a 
punishment. 





AN OMISSION IN XII STEWART. 





TRENTON, Sept. 28, 1885. 
To tho Editor of the N. J, Law Journal. 
Sir: Through an oversight of the print- 





er, which I failed to detect in reading 
the proof, the formal affirmance of Vice 
Chancellor Van Fleet’s decree was omitted 
from the report of the case in the Court of 
Appeals in Simpson v. Lister, 12th Stewart, 
at page 603. It was onlya Per Curiam, no 
written opinion having been delivered. 
Yours truly, J. H. STEWart, 
Chancery Reporter. 





EQUITABLE LIABILITY AS CONSID- 
ERATION FOR A PROMISE. 





To the Editor of The N. J. Law Journal. 

Sir: In the case of Rusling v. Rusling’s 
ex’rs, decided at the February term of the 
Sup. Ct. (18 Vr.1,) it is said that a lia- 
bility in equity to pay a specific sum of 
money is sufficient consideration to support a 
promise to pay it, and that such a promise 
may be enforced in a court of law. The 
use of the word ‘* consideration” is perhaps 
a little inaccurate. At the time a considera- 
tion passes it must be intended by the par 
ties to support the promise. The promise 
must be the motive of the consideration, as 
well as the consideration the motive for 
the promise. What the case really decides 
is that by an express promise a person can 
give the law courts jurisdiction of an equit- 
able right, provided that it be aright toa 
specific sum of money. The developement 
of this doctrine will be of interest If the 
claim is for an unliquidated amount, but 
capable of computation, will an action lie? 
If a manager of the Newark Savings Insti- 


























tution had promised the receiver to make 
good the deficit, could an action, assuming 
that he is liable in equity, lie at common law 
against him? Ackerman v. Halsey was an 
action in the Essex Circuit against the Presi- 
dent and Directors of the Mechanics’ Bank. 
On demurrer to the declaration the action 
was held not to lie. If the declaration had 
alleged facts sufficient to show that a credi- 
tor’s bill would have lain against the defend- 
ants in behalf of the depositors, and alleged 
an express promise to the plaintiff, would it 
have been good? H. 





BOOK NOTICES. 





THE DOocTRINE OF STARE DECISIS, ITS REA- 
SONS AND EXTENT. Prize Essay of the 
New York State Bar Association, Awarded 
January 10, 1885. By Daniel H. Cham- 
berlain, of the Bar of New York City. 
New York: Baker, Voorhis & Co., 1885. 


We have read with great interest Governor 
Chamberlain’s thoughtful essay on this funda- 
mental doctrine of the common law. For, 
fundamental as the doctrine is as a principle, 
it has been much misunderstood, and is not 
easy to define accurately, and a discussion of 
its reasons and extent is interesting and 
profitable. 

This is the definition of the doctrine which 
Mr. Chamberlain ventures to suggest in 
** gathering up the results of his brief inves- 
tigation:” ‘*That a deliberate or solemn 
decision of a court or judge, made after 
argument on a question of law fairly arising 
in a case and necessary to its determination, 
is an authority or binding precedent, in the 
same court or in other courts of equal or 
lower rank, in subsequent cases where the 
‘very point’ is again in controversy; but 
that the degree of authority belonging to 
such a precedent depends, of necessity, on 
its agreement with the spirit of the times or 
the judgment of subsequent tribunals upon 
its correctness as a statement of the existing 
or actual law; and that the compulsion or 
exigency of the doctrine is, in the last analy- 
sis, moral and intellectual, rather than arbi- 
trary and inflexible.” 

Upon the effect of the doctrine he says: 
“The great result of the docrine and idea 
of stare decisis has been that it has linked the 
whole body of the English law, our law, 
indissolubly together by bonds stronger than 
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philosophy or pure science could have con- 
structed. The decision of to-day has lines, 
albeit unperceived or uncared for, which con- 
nect it with the laws of Edward the Confes- 
sor, with the customs and usages of the 
Romans, the Picts, the Saxons, the Danes, 
and the Normans. If there is any sense in 
which English law may be trusted to remain 
imperishable among men, it is, we apprehend, 
because it is thus ‘ broad bottomed’ on a 
few judicial ideas which have never lost their 
continuity in all changes of form, and of 
these ideas not one seems to have been more 
potent and of tougher fiber than the idea of 
stare decisis,” 

THE EASTERN REPORTER, Volume I, No, 
g. Sept. 26,1885. John I. Cook, Editor. 
William Gould, Jr. & Co., Albany, N. Y., 
Publishers. Containing all the decisions 
of the Supreme Courts of Maine, Massa- 


chusetts, New Hampshire, Rhode Island 
and Vermont. 


This grouping of the decisions of certain 
sections of the country and publishing them 
together in pamphlet form, from week to 
week, is of great value to the profession. 

This number contains a great variety of 
cases. It promises the decisions of the Su- 
preme Court of Pennsylvania in October, 
and those of New York, Connecticut and 
New Jersey shortly. Mr. Edward A, 
Veghte, Somerville, N. J., is the agent for 
New Jersey. 

NORTHEASTERN REPORTER, Volume I, No. 
11. Sept. 25,1885. West Publishing Co. 
St Paul, Minn. 

This is a new legal periodical. The plan 
is to publish all the important recent deci 
sions of the Supreme Courts of Massachu- 
setts, Ohio, Indiana, Illinois and the Court 
of Appeals of New York. 

This number contains many interesting 
reports, some of which we refer to. 


ANECDOTES. 





An amusing story is told in the Students’ 
Law Journal, of a counsel who was on cir- 
cuit, and who one evening was found by 
some of his friends lying upon the pavement 
inebriated. They subscribed at supper a 
guinea for him, and half a crown for his 
clerk, and sent him when he waked next 
morning a brief, with instructions to move 
for what thcy denominated the. writ of 
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‘*quare adhesit pavimento,” with observa- 
tions duly calculated to induce him to think 
that it required great learning to explain to 
the judge before whom he was to move, the 
necessity of granting it. Counsel sent all 
round the town to attorneys for books that 
might enable him to distinguish himself; but 
in vain. He moved, however, for the writ, 
making the best use he could of the observa- 
tions in the brief. The judge was perfectly 
astonished, and the audience amazed. The 
judge said, “I never heard of such a writ; 
what can it be that adheres favimento? Are 


any of you gentlemen at the bar able to 


explain this?” The bar laughed. At last 
one of them said, ‘* My lord, Mr. last 
night ‘ adhesit pavimento.’ There was no 
moving him for some time. At last he was 
carried to bed, and: he has been dreaming 
about himself and the pavement.” 





Mr. Rogers at the Dinner of the American 
Bar Association told this story: The judges 
were holding court in some Western county- 
town, (of course it was many years ago,) and 
Mr. Brown’s case was called. Mr. Brown 
was at the tavern and the court sent for him 
and told him that his case had been called 
and that since he had not answered it must 
go over. The case was an appeal. Brown 
said, **‘ Your Honors, I don’t care which 
way you decide that case. If you decide to 
affirm, I will get my money, and if you 
decide to reverse, I will have a new trial and 
get another verdict with ten per cent. inter- 
est added, so I don’t care which way you 
decide it, but I want you to decide it now. 
I hope you will not put it off. I'll tell you 
what I'll do, I’ll give you five dollars to hear 
it now.” The court answered indignantly, 
* Do you mean to insult us, Mr. Brown?” 
** Why no, your Honors,” said Mr. Brown, 
‘*T did not mean to insult you. I had no 
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intention of insulting your Honors. Why, 
your Honors misunderstood me, I did not 
mean to say that I would give the court five 
dollars altogether. I meant to say that I 
would give your Honors five dollars apiece.” 





The story is told of Judge Miller of the 
U. S. Supreme Court and a counsel arguing 
acase before him. The counsel had been 
arguing for a long time, repeating and insist- 
ing upon a proposition which was hopelessly 
bad law. The judge’s face began to show 
unmistakeable signs of impatience, and at 
last he broke out with, “ Don’t you know 
Mr. , that proposition has been decided 
against you by every respectable court in the 
United States?” ‘* Yes,” was the reply, ‘I 
suppose it has; but I have been told that 
sometimes your Honor decides against the 
opinion of every respectable court.” 





In the course of a friendly conversation 
the other day in a club comprising a good 
many members of the legal profession, one 
such member remarked that a man in his 
town got himself into trouble by marrying 
two wives Another replied, that a good 
many men in his town had done the same 
thing by marrying one, A third retorted that 
quite a number of his acquaintances found 
trouble enough by barely promising to marry, 
without going any further ; whilst a fourth 
solemnly assured the others that a friend and 
client of his was bothered enough when sim- 
ply found in company with another man’s 
wife. 

We trust our worthy Chancery Reporter 
will not take it as a personal offense, but we 
cannot refrain from telling that a boy called 
at a lawyer’s office the other day, not far 
from our sanctum, and asked for “ the last 
part of Stewart's Iniguity.” 














